BEFORE THE BOARD OF ENVI RONMVENTAL REVI EW
OF THE STATE OF MONTANA

NOTI CE OF AMENDMENT,
ADOPTI ON AND REPEAL

In the matter of the )
anendment of ARM 17.24.201, )
17.24.202, 17.24. 203, )
17.24.206, 17.24.207, )
17.24.212, 17.24.213, ) ( OPENCUT M NI NG)
17. 24. 214, the adoption of )
new rules | through X, and )
the repeal of 17.24.204, )
17.24.205 and 17.24.215 )

)

pertaining to opencut nning
TO. Al Concerned Persons

1. On October 16, 2003, the Board of Environnental
Revi ew publi shed MAR Notice No. 17-200 regarding a notice of
public hearing on the proposed anmendnent, adoption and repeal
of the above-stated rules at page 2190, 2003 Montana
Adm ni strative Register, issue number 19.

2. The Board has anmended ARM 17.24.201, 17.24.202,
17.24.203, 17.24.206, 17.24.207 and 17.24.214, adopted new
rules | (17.24.216), 11 (17.24.217), VI (17.24.221), VII
(17.24.222), and VIII (17.24.223), and repealed ARM 17. 24. 204,
17.24.205 and 17.24.215 exactly as proposed. The Board has
amended ARM 17.24.212 and 17.24.213 and adopted new rules 111
(17.24.218), 1V (17.24.219), V (17.24.220), |1X (17.24.224) and
X (17.24.225) as proposed, but with the follow ng changes,
del eted matter interlined, new matter underli ned:

17.24.212 APPROVAL OR DI SAPPROVAL OF AN APPL| CATI ON FOR
A PERMT (1) remains as proposed.

(2) The departnent shall approve a permt application if
it determ nes that:

(a) the application contains the follow ng:

(i) through (iv) remain as proposed.

(v) a_conpleted copy of the | andowner consent form and

(vi) a conpleted copy of the zoning conpliance form and

(b) through (5) remain as proposed.

17.24.213 AMENDMENT OF PERM TS (1) An operator may
apply for an anmendnent to its permt by submtting an

anmendnment application to the departnent. Upon receipt of an
amendnent application and within the tine limts provided in
82-4-432(4), MCA, the departnent shall, if it determ nes that

site inspection is necessary to adequately evaluate the
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application, inspect the proposed site and evaluate the
application to determne if the requirenments of the Act and
this subchapter w1l be satisfied. If the departnent

determines that a site inspection is necessary and it is
unable to evaluate an application because weather or other
field conditions prevent an adequate site inspection, the
departnment shall disapprove the application

(2) The departnment shall approve an anendnent
application if it determ nes that:

(a) t he application contains a conpleted copy of the
amendnent application form provided by the departnent,
addi tional bond if necessary, a new | andowner consent formif
requi red under ARM 17.24.206(1), a new zoning conpliance form
if required under 17.24.223, and the—proposed plan of
operation revisions, if necessary; and

(b) through (4) remain as proposed.

NEW RULE 111 (17.24.218) PLAN OF OPERATION--SI TE
PREPARATI ON, M NI NG, AND PROCESSI NG PLANS- - AND PERFORMANCE
STANDARDS (1) The plan of operation nust include the
following site preparation, mning, and processing plan
comm tnments and i nformation:

(a) an access road and main permt area boundary markers
section, including a statenent that the operator has clearly
mar ked on the ground the access road segnents to be inproved
or constructed and the main permt area boundary segnents that
require marking, and will maintain the markings as required by
this rule. Road segnents to be inproved or constructed nust
be marked at every corner and al ong each segnent so that the

markers are easily visible with the naked eye fromone to the
next and no nore than approximtely 300 feet apart. Those

portions of the boundary defined by definite topographic
changes, natural barriers, or nman-nmade structures, or |ocated
in active hayland or cropland, need not be nmarked. O her
boundary segnments nust be marked at every corner and al ong
each segnent so that the markers are easily visible with the
naked eye fromone to the next and no nore than approxi mately
300 feet apart. Acceptable road and boundary markers i ncl ude
brightly colored, brightly painted, or brightly mrked
fenceposts, rocks, trees, and other durable objects. A
boundary marker must remain functional until the begi nning of
final reclamation of the area next to that marker;

(b) through (e)(ii) remnin as proposed.

(f) a mne material handling section, including:

(i) remains as proposed.

(i1) a description of the types, grades, and estimated
quantities of mne material proposed to remain stockpiled_ per
| andowner request, at the conclusion of opencut operations,
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and justifications for the quantities based on current and

expected demand for the materials. The departnment shall

reject a |landowner's request that certain mne mterials

remai n stockpiled if adequate justification is not provided.
(g) through (2) remain as proposed.

NEW RULE |V (17.24.219) PLAN OF OPERATI ON- - RECLANMATI ON
PLAN- - AND PERFORMANCE STANDARDS (1) The plan of operation
must include the following site reclamation plan commtnents
and i nformation:

(a) remains as proposed.

(b) a soil and overburden handling section, including:

(i) a statenment that the operator will strip soil before
ot her opencut operation disturbances occur; strip, stockpile,
and replace soil separately from overburden; strip a m ni num
of six inches of soil, if available, fromaccessible facility-
| evel areas; strip all soil from accessible nine-|level areas;
strip and retain enough overburden, if available, from m ne-
| evel areas so that up to an 18-inch thickness of overburden
and soil can be replaced on dryland m ne-|evel reclamation,
and up to a 36-inch thickness of overburden and soil can be
replaced on cropland and irrigated m ne-level reclamation;
mai ntain at | east a 10-foot buffer stripped of soil and needed
overburden along the edges of highwalls; haul soil and
overburden directly to areas prepared for resoiling, or
stockpil e them and protect them from erosion, contam nation,
conpaction, and unnecessary di sturbance; at the first seasonal
opportunity, shape and seed to an approved perennial species

m x the soil and overburden stockpiles that will remain in
pl ace for nore than ene two years; and keep all soil on site
and accessible until the approved postm ning |and uses are

assured to the departnent's satisfaction. Only initial setup
activities and soil stockpiling may occur on unstripped areas.
The departnment may require that nore than a six-inch
thi ckness of soil be stripped from facility-level areas in
order to protect soil quantity or quality for certain
postm ni ng | and uses; and

(c) a surface cleanup and gradi ng section, including:

(1) a statement that the operator will retrieve and
properly use, stockpile, or dispose of all refuse, surfacing,
and spilled materials found on and al ong access roads and in
the main permt area, and | eave reclained surfaces in a stable
condition and with 5:1 or flatter slopes for hayland and
cropland, 4:1 or flatter slopes for sandy surfaces, and 3:1 or
flatter slopes for other sites and surfaces; |eave them graded
to drain off-site or concentrate water in |ow areas; |eave
them at | east three feet above the ordinary water table |evel
for dryland reclamation and at approved depths below the
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ordinary water table level for pond reclamation; and blend
them into the surroundi ng topography and drai nageways. The
applicant may apphby—ter—and the departrent ey —approve propose
the establishnment of steeper slopes for certain postm ning
|and wuses and the construction of seasonal ponds. The
departnment may require water-table-level nonitoring to ensure
t hat appropriate reclaimed surface el evations are established;
and

(i) a description of the locations and designs for
speci al reclamation features such as drai nageways, ponds, and
bui l ding sites. Recl ai med drai nageways nmust be located in
their approximate prem ne |ocations,- and have channel and
fl oodpl ai n di rensi ons and gradi ents that approxi mate prem ne
conditions, unless otherw se approved by the departnent. and
Recl ai ned dr ai nageways nust connect to undi st ur bed
dr ai nageways in a stable manner.

(d) through (e)(ii) remnin as proposed.

(f) a reclamation timeframes section, including:

(i) a statement that the operator will conplete all
reclamation work on an area no |onger needed for opencut
operations, or that the operator no |longer has the right to
use for opencut operations, wthin one year after the

cessation of such operations or termnation of such right. If
it is not practical for the operator to reclaima certain area
until other areas are also available for reclamtion, the

operator may reguest—and-the department—mayapprove,~ propose
an alternate reclamation deadline for that area; and

(ii) and (2) remnin as proposed.

NEW RULE V (17.24.220) PLAN OF OPERATI ON- - RECLAMATI ON
BOND CALCULATION (1) A proposed reclamation bond cal cul ati on
must be submitted as part of the plan of operation en—a—-Fferm
provi-ded—bythedepartmwent. The bond anpbunt nust be based on
a reasonable estimate of what it would cost the departnent to
reclaim in accordance with the plan of operation, the
anti ci pat ed maxi num di sturbance during the |ife of the opencut
operation, including equipnment nobilization and adm nistrative
costs. The departnment shall review the proposed bond
cal cul ati on and nmake a final determ nation.

(2) remains as proposed.

NEW RULE 1 X (17.24.224) ASSI GNMENT OF PERM TS (1)
remai ns as proposed.

(2) The departnment shall approve an assignnment
application if it determ nes that:

(a) the application contains a conpleted eepy copies of
t he assignrrent application for _assignment and assignment forns
provi ded by the departnment, and necessary revisions to the
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permt. The assignhwent application for assignnent formshall
include a statenent that the applicant assunes responsibility
for outstanding permt and site issues;

(b) through (4) remain as proposed.

NEW RULE X (17.24.225) PERM T COWVPLI ANCE (1) remains as
pr oposed.

(2) A permttee may allow another person to mne and
process mne materials at fremthe permtted operator’s site,
only if the permttee retains control over that person's
activities and ensures that no violations of the Act, this
subchapter_ or the permt occur. |If the person violates the
provi sions of the Act, this subchapter_ or the permt, the
permttee is responsible for the violation, and the departnent
may require abatenent pursuant to (1).

(3) remmins as proposed.

3. The follow ng coments were received and appear with
t he Board's responses:

COVMENT 1: How broadly woul d the proposed definition of
"access road" in ARM 17.24.202(1) be interpreted? For
example, if material were needed from an off-mne site for
constructing a road, would that site need to be included in
the permt area? Is this definition basically how access roads
are being considered now?

RESPONSE: The definition would be interpreted to include
the disturbances that are normally associated with an access
road, i.e., cut and fill slopes, ditches, etc. However, if
off-site materials were needed for construction of an access
road, those disturbed areas would need to be included in the
permt area, or permtted as a stand-alone mne site. The
proposed definition reflects how the Departnment is currently
i ncl udi ng access roads in program adm ni stration.

COVIVENT _ 2: ARM 17.24.212(2)(a)(v) and (vi) should be
anended by adding the |anguage "a conpleted copy of the"
before the | andowner consent form and zoning conpliance form
This change is necessary to provide consistency with the
| anguage in (2)(a)(ii).

RESPONSE: The Board agrees with the suggested changes
and has anended the rule as shown above.

COVMENT 3: In ARM 17.24.213(1) Anendnent of Permits, the
following is stated: "I'f the departnent determ nes that a
Site inspection is necessary and it is unable to evaluate an
application because weather or other field conditions prevent
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an adequate site inspection, the departnment shall disapprove
the application.”

My concern is that, in a normal snow year, a pit could
not be approved between Decenber and the follow ng April.
Wuld you consider a specific time |imt, e.g., 30 days

maxi mum for weather conditions to hold up a permt?

RESPONSE: The Board agrees that a period of time for the
opportunity to do a site inspection before disapproving an
application is warranted. Thus, the Board has inserted a
reference to 82-4-432, MCA Wth this insertion, the sane
timeframes applicable to initial applications are nade
appl i cabl e to amendnent applications.

COMMVENT 4. ARM 17.24.213(2)(a) should be anended by
del eting the | anguage "the proposed"” and addi ng the | anguage
"if necessary.” This change is necessary to help clarify that
if any revisions have been nade to the plan of operation, they
must be submtted to the Departnent with the anmendnent
appl i cati on.

RESPONSE: The Board agrees with the suggested changes
and has anended the rule as shown above.

COMMENT _ 5: In New Rule 11l (1)(a), permt boundary
mar kers woul d need to be placed so that they are visible from
one to the next and no nore than 300 feet apart. It is

recommended that this be changed by deleting the 300-foot
requi rement and requiring that the markers be placed close
enough to each other so that they can be easily seen with the
naked eye fromone to the other.

RESPONSE: The Board does not concur wth conplete
elimnation of the 300-foot requirenent. A distance
requi renment between markers is necessary to insure that each
marker is readily visible fromthe adjacent nmarkers. This is
in the interest of operators, as well as the Departnent, by
providing a tool to protect against mning activity outside of
the permt area. The Departnent believes that a distance of
300-feet is adequate to acconplish this. However, to provide
sone flexibility to the 300-foot requirenment, the Board has
added the word "approximately” in the appropriate |ocations.
In addition, the Board agrees with the idea of markers being
"easily seen with the naked eye," and has added text to that
effect accordingly.

COVIVENT _ 6: New Rule IIl1 (1)(b)(ii) includes this
provision: "A road or portion thereof nmay remain open for a
reasonabl e postm ning use and nust be left in a condition
suitable for that use ..." Wiy would the Departnent determ ne
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what is "reasonable"” for the |l andowner’s use? This decision
shoul d be the | andowner’s.

RESPONSE: The Board has the obligation to ensure that
proposed postm ning |land uses neet the requirenents of the
Opencut M ning Act. The Act requires that |and be returned to
"productive use." A road proposed to remain open nust,
therefore, have a legitimte purpose in relation to the use or
capability of surrounding |lands (m ned or unm ned) or have an
appropriate tie to a landowner's plans for managenent or
econom ¢ devel opnent. The Board does not view these standards
as unwarranted or burdensone to the |andowner and believes
they are necessary to ensure that the disturbed land is
returned to productive use.

COVMENT 7: How will the Departnment use the information
in New Rule I'l'l (1)(c)? Mning is dependent on the nature of
the resource, and the mning process needs to be flexible.
WIl the operator be held to his estimte of |ocation and use
of equipnent? | recommend a statenent that a mne plan is
required, but there is an understanding that it will change
with the resource.

RESPONSE: The Departnment will use information submtted
under this subsection to exam ne the basic |ayout and m ne
plan in relation to, e.g., required soil salvage and
stockpiling operations, expected noise |evels, hours of
operation, and potential hydrologic inpacts and the need for
hydrol ogic nonitoring and mtigations. All of this would be
done to assure that the operation can be conducted in its
various aspects in conpliance with the Opencut M ning Act and
rules. Simlarly, conpliance with the m ning, processing, and
haul i ng subsection is necessary to ensure conpliance with the
Act and rules. For these reasons, the Board has not included
a provision allowing the pernmttee to deviate from the m ne
pl an. However, the Board recognizes that the plan may need to
change because of the nature of the resource. Should a change
in the location or use of equipment be necessary, the
permttee can apply for a permt anmendment. I n addition,
m nor deviations fromthe plan may not require an anmendnent.
A permttee can consult with the Departnent to determ ne
whet her an amendnent is necessary.

COVMENT 8: In reference to New Rule 111 (1)(f)(ii), the
opencut mning staff is taking over what should be the
| andowner’ s decision to | eave stockpiles of remaining mne
material for his use. How can the |andowner predict demand
for such materials or the needs of his farm or ranch?
Expansi on of roads on the ranch (which would require use of
such materials) may depend on market conditions.
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RESPONSE: Section 82-4-423, MCA, requires that |and
di sturbed by open m ning operations be reclained. Section 82-
4-403(13) defines the term"reclamation” as returning the | and

to productive use. In order to ensure that a gravel stockpile
neets this requirenent, t he Depart nent nmust make a
determ nation that there is a reasonable possibility that the
ampunt of gravel in the stockpile will be used. For this

reason, the Board has adopted the rule as proposed.

COVMENT 9: New Rule 111 (2)(f)(ii) should be anmended by
deleting the reference to estimated quantities of nine
material. The proposed change is necessary to assist the
Departnment in its admnistration of the Act and rules by
requiring that operators and | andowners provi de nore accurate
figures for quantities of mne material. The addition of the
two commas is a grammati cal housekeepi ng change.

RESPONSE: The Board agrees with the suggested changes
and has anended the rule as shown above.

COVIVENT _ 10: The proposed requirement in New Rule
V(1) (b)(i) that soil stockpiles that will remain in place for
nore than one year nust be seeded would be an unnecessary
expense for conpanies having short-term gravel needs for
projects, such as road construction, where the stockpiles
woul d only exist for two to three years before they are used
for final reclamation of the mne site. Thus, this seeding
requi rement should be extended to three years for isolated
pits that have linmted usage.

RESPONSE: The Board agrees that the time should be
extended, but the Board believes that it should be Iimted to
two years for the follow ng reason. After seeding of a
stockpile, a vegetative cover that provides any significant
protection does not develop for at |least a year. Thus, there
may be little benefit to seeding a soil stockpile that will be

in existence for less than two years. However, a soil
stockpile that will be in existence for greater than two years
shoul d be seeded to stabilize the surface. The Board has

anended the rule as shown above.

COVIVENT _11: New Rule 1V(1)(c)(i) should be anended by
addi ng the | anguage "propose the establishment of" and del ete
"apply for and the departnment may approve." The proposed
change is necessary because it is commonly understood that
Opencut permtting and operations are subject to Departnent
revi ew and approval or denial; therefore, that phrase is not
necessary. The |anguage "the construction of" should be added
to provide clarity.
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RESPONSE: The Board agrees with the suggested changes
and has anended the rule as shown above.

COVIVENT _12: In New Rule IV (1)(c)(ii), the follow ng
provi sion occurs: "Reclai med drai nageways nust be | ocated in
their approximate premne |ocations, have channel and
fl oodpl ain di mensi ons and gradi ents that approxi mate prem ne
conditions, and connect to undisturbed drainageways in a
stabl e manner." Sonme | andowners use the gravel excavation as
an i nprovenent to their property and may wish to create better
habitat. As long as the discharge water |eaves the reclained
area in a manner as stable as before mning, the |andowner
should be allowed wth best nmnagenent to inprove his
property. The comment or recommended changi ng the word "and"
to "and/or". Anot her commentor recommended that the
Depart nent have flexibility to allow deviation from
dr ai nageway | ocation and channel and fl oodpl ai n di nensi on and
gradi ent requirenents.

RESPONSE: The Board agrees to revise the text to allow
for some flexibility in drainageway | ocation and channel and
fl oodpl ai n di mensi ons. However, conprom sing the standard for
a stable connection of disturbed and undi sturbed drai nageways
i's unacceptabl e. The Board has anmended the rule as shown
above.

COWENT 13: New Rule IV (1)(f)(i) should be anended by
deleting the |anguage "request, and the departnment nmay
approve,” and by adding the word "propose.” These changes are
necessary because it is commonly understood that Opencut
permtting and operations are subject to Departnent review and
approval or denial; therefore, that phrase is not necessary.
The proposed changes are al so necessary to provide consi stency
and clarity throughout the rules.

RESPONSE: The Board agrees with the suggested changes
and has anended the rule as shown above.

COVMENT 14: The title of New Rule V should be amended by
addi ng the word "Cal culation.”™ This change is necessary for
clarification. ARM 17.24.203 is entitled "Bond O O her
Security,” and the title "Reclamati on Bond" in New Rule V may
cause confusion because it does not accurately reflect the
content of the rule.

RESPONSE: The Board agrees with the suggested change and
has anended the rule as shown above.

COVMENT 15: In New Rule V(1), the first requirenent is:
"A proposed reclamation bond cal cul ati on nust be submtted as
part of the plan of operation on a form provided by the
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departnent."” The Departnent has an incorrect figure for
hi ghwal | reduction on its current bond form the $1.00/cubic
yard should instead be in the range of $0.25-0.30/cubic yard.
| would recomrend revising the bond form Also, an operator
should have the opportunity to submt his own cal cul ated,
Site-specific reclamation costs for the purpose of determ ning
t he appropriate bond, and not strictly need to use the bond
form provi ded by the Departnent.

RESPONSE: The Board agrees that the operator should be
able to submt his own calculations for the Departnent’s
consi deration regarding the bond of a proposed mne site,
wi t hout having to use the Departnent’s bond form Thus, the
rul e has been anmended to allow for that alternative as shown
above.

The statenment regarding the incorrect anount for highwal
reduction on the currently used bond formis not germane to
proposed New Rule V (1); rather, it relates to the specifics
of the formitself. The comentor should discuss this matter
with the Department outside of this rul emaki ng proceeding.

COVIVENT _ 16: How would a request for the possible
addi tional information requirenments of New Rule VII(1) and (2)
relate to the tinmefranes all owed for approval (30 to 60 days)?

It would be hel pful for both the Department and industry if
there were clear guidelines on when an application is
consi dered conplete and when the 30 to 60 day review period
begi ns.

RESPONSE: An application would not be considered
conplete until all information required by the Departnent
under this rule was submtted. The Opencut M ning Act does
not require the Departnent to automatically grant an operator
approval of an application 30 to 60 days after submttal
Required tinmelines for review of an application after
submttal to the Departnment and for a decision after an
application is determned to be conplete are found in 82-4-
432(4), MCA. If the Departnent determ nes that an application
is not conmplete, the Departnment nust send the applicant a
detailed identification of al | defi ci enci es. Such
deficiencies would include any information the Departnent
bel i eves woul d be necessary under New Rule VII. This matter is
addressed directly in New Rule 1(2) as follows: "If, inits
review, the departnent identifies additional information
pursuant to [New Rules 111(3), VI(7), and VII(1)] that nust be
submtted, the application is deficient until that information
is submtted." Also in 82-4-432(4), MCA, the Departnent is
obligated to notify an operator when the application is
conpl ete, at which point the 30 to 60 day clock for a decision
starts.
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COMMVENT 17: New Rule 11X (2)(a) should be anended as

fol |l ows: "a& conpleted eopy copies of the assighrent
application for assignnent and assignnent forns provided by
t he department, and necessary revisions to the permt. The

asstgnrent application for assignnent form shall include a
statenment that the applicant assunmes responsibility for
outstanding permt and site issues”. The proposed changes are
necessary to clarify that the Departnent requires conpleted
copies of two forms be submtted wth an assignnent
appl icati on.

RESPONSE: The Board agrees with the suggested changes
and has anended the rule as shown above.

COVVMENT 19: New Rule X (2) should be anended as foll ows:
"permttee may all ow another person to m ne and process nine
materials at fremthe permtted operator’s site, only if the
permttee retains control over that person's activities and
ensures that no violations of the Act, this subchapter_ or the
permt occur. If the person violates the provisions of the
Act, this subchapter, or the permt, the permttee is
responsi ble for the violation, and the departnent may require
abat ement pursuant to (1)."

This change is necessary for consistency with the intent
of the rule, which is to allow a permttee to control m ning
activities within the permtted area. The word "front
i ndi cates that control of mning activities and m ne materi al
processing could extend to any area where the mne material is
taken, which is contrary to the intent of the rule. Use of
the word "at" provides proper context with the intent of the
rule (wwthin the permt area). The addition of the two commas
is a grammtical housekeepi ng change.

RESPONSE: The Board agrees with the suggested changes
and has anended the rule as shown above.

Revi ewed by: BOARD OF ENVI RONVENTAL REVI EW
By:

JOHN F. NORTH JOSEPH W RUSSELL, M P.H

Rul e Revi ewer Chai r man

Certified to the Secretary of State, ,
2004.
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